UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

UNI TED STATES OF AMERI CA

V. ) NO. 3: 01CR199( EBB)

TROY HAYES

RULI NG ON MOTI ON TO SUPPRESS

On July 22, 2003, Defendant, Troy Hayes ("Defendant"or
"Hayes"), filed a Motion to Suppress "all narcotics evidence seized
and obtained in the instant matter and any and all evidence, tangible
and intangible, directly obtained or indirectly derived from M.
Hayes’ stop and arrest on May 13, 2001, by nenmbers of the East
Hartford Police Departnent. . . ." Hayes alleges that such evidence
was obtained in violation of his Fourth and Fifth Amendnents to the
U.S. Constitution.

Oral argunment was heard on this matter by the Court on August
12, 2003. The Motion is now ready for decision.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under st andi ng of the issues raised in, and decision rendered on, this
Motion. The facts are culled fromthe parties’ noving papers and the
police reports of the incident at issue.

On May, 13, 2001, between approximately 10:30 p.m and 11:00



p.m, East Hartford Police officers Sullivan and Dupont were on foot
patrol and were checking the rear area of 1268 Main Street in East
Hartford. The Venus Lounge, a strip bar, is located at this address.
The location is well known to the East Hartford Police as an area of
heavy drug activity, illegal drinking, and prostitution. As Oficer
Dupont was wal ki ng through the parking |ot, he shined his flashlight
into a black Jeep, where he observed a gun lying on the driver’s side
of the floor. The door of the vehicle, CT reg. 547PUP, was | ocked.
He summoned his partner, who al so observed the gun.

As a result, Dupont contacted his supervisor, Sergeant Egan
and advi sed himof the situation. Sergeant Egan, along with O ficer
Proul x, with his K-9, Dakota, traveled to the scene. It was
determ ned that the officers would wait for the owner of the vehicle
to return in order to ascertain whether the gun was |licensed by
whoever was traveling in the vehicle, and why the gun was left |ying
on the floorboard. To that end, Officers Dupont, Sullivan, and
Proul x, handling Dakota, along with Sergeant Egan, stationed
t hensel ves at different, but close, |locations around the Jeep.
Proul x and Dakota were behind a dunpster by which the Jeep was
par ked.

Shortly thereafter, a black nale, later identified to be Hayes,
wal ked up to the vehicle and put the key in the |ock. Proulx stood

up, identified hinself as a police officer, and ordered Hayes not to



nove, or he would release a trained police dog.

Rat her than conply, Hayes began qui ckly backi ng away from
Proul x. Hayes reached for his waistband and, fearing that he was
reaching for a weapon and attenpting to escape, Proul x i mmedi ately
reacted by rel easing Dakota. Proul x and Dupont both saw Hayes renpve
a clear, plastic baggy, which he tossed backwards. Proul x reported
that he "saw exactly the flight of the object and where it |anded."
East Hartford Police Departnent Report, My 13, 2001, subscribed and
sworn to by Officer Proul x, at p. 2.

After Dakota engaged Hayes in the upper |eg area, Proul x
attenmpted to subdue him Hayes resisted by flailing his arnms about.
Accordi ngly, Dakota engaged Hayes again in the shoulder area. The
officers were finally able to subdue Hayes and handcuffed him

| medi ately after Hayes was under control, Dupont |ocated the
clear, plastic baggy thrown away by Hayes, which contained a crene-
col ored substance which, based on Dupont’s training and experience,
he suspected to be crack cocai ne. Dupont |ocated a second cl ear
pl asti c baggy containing a crene-col ored substance, and a third baggy
contai ning several 9mm bullets, both in the Defendant’s front
pockets. Additionally, Dupont recovered $716 in United States

currency from Defendant’s pockets. East Hartford Police Departnent

Report, May 14, 2001, subscribed and sworn to by O ficer Dupont, at

p. 3.



Dupont next opened the vehicle with the key Hayes had been
usi ng and took control of the gun (Colt Pocket NI NE series 90, serial
# NPO6969). The gun was fully | oaded with one round in the chamber,
ready to fire. The bullets |ocated in Hayes’ pocket were the sane
type as the bullets |ocated in the gun. The suspected crack cocai ne
was field tested and showed a positive presunption for cocaine. |Id.
A later | aboratory analysis confirnmed that the crenme-col ored
subst ances contained cocaine with a total net weight of 7.6 grans.

It was al so determ ned that the firearm had been stolen fromthe Colt
Firearnms factory in 1999. Although the gun did not travel in
interstate comerce, the amunition did. Resultingly, Defendant was
charged, along with narcotics violations, with being a felon in
possessi on of ammuniti on.

LEGAL ANALYSI S

Def endant relies on one prong of a three-prong test set forth

in Coolidge v. New Hanmpshire, 403 U S. 443 (1971), which test is

applied in order to determ ne probable cause under the "plain view
exception to the Fourth Amendnent’s warrant requirenent. Under
Coolidge, the following requirenents for a warrantless, plain view
sei zure nust be net:

(1) the agents nust lawfully be on the prem ses;

(2) the discovery nust be inadvertent; and,

(3) its incrimnating nature nust be inmmediately



apparent .
ld. at 464-473.
Hayes acknow edges prongs one and three; he clains suppression
of the evidence nust be ordered under prong two, alleging that
wal king up to his vehicle and using a flashlight to | ook inside fails
to render the discovery inadvertent. Hayes also contends that the

officers had no basis for a Terry stop of him See Terry v. Ohio, 392

US 1 (1968).

In contradistinction to the Defendant’s assertions, when a
police officer looks into a car, with or without a flashlight, no
"search” within the meaning of the Fourth Amendnent has been carried
out. "There is no legitimte expectation of privacy shielding that
portion of the interior of an autonobile which my be viewed from
outside the vehicle by either inquisitive passersbhy or diligent

police officers.” Texas v. Brown, 460 U. S. 730, 740 (1983). "It is

i kewi se beyond dispute that [a police officer’s] action in shining
his flashlight to illum nate the interior of [a defendant’s] car
trenche[s] upon no right secured to [the defendant] by the Fourth

Amendnent." |d. at 739-740. See also United States v. Lee, 274 U.S.

559, 563 (1927)(use of searchlight is conparable to the use of a
maritinme glass or a field glass. "It is not prohibited by the

Constitution."). Accord, Mdillica v. Volker, 229 F.3d 366, 369 (2d

Cir. 2000)(police officer’s |ooking through windows into interior of



car, even when shining a flashlight to illum nate the inside of it,

not a search within Fourth Amendnent); U.S. v. Ocanpo, 650 F.2d 421

427 (2d Cir. 1981) (even though police officer needed to use
flashlight to illum nate inside car, itemglinpsed by doing so still
in plain view).

Hayes’ claimthat "for O ficer Dupont to have seen the gun in
‘“plain view , he would have to physically have to [sic] adjust his
posture to peer into the vehicle . . ." does not advance his
position. "Likewi se, the fact that [the police officer] ‘changed his
position’ and ‘bent down at an angle so [he] could see what was
inside’ . . . is irrelevant to Fourth Anendnent analysis." Brown,
460 U. S. at 740.

Further, under presently existing constitutional |aw, there is
no "inadvertent discovery” limtation on the plain view doctrine.

Bradway v. Gonzales, 26 F.3d 313, 318 (2d Cir. 1994). |In Horton v.

California, 496 U. S. 128, 129, (1990), the Suprenme Court stated that,

"even though inadvertence is a characteristic of nost legitimte

‘plain view seizures, it is not a necessary condition."

For each of these reasons, then, Hayes’ reliance on Coolidge is
m spl aced and unavai l i ng.
So, too, is his assertion that he was not properly subject to a

Terry stop. "One general [governnental] interest is of course that



of effective crime prevention and detection; it is this interest
whi ch underlies the recognition that a police officer may in
appropriate circunstances and in an appropriate manner approach a

person for purposes of investigating possibly crimnal behavior even

t hough there is no probable cause to nake an arrest."” Terry, 392
US at 22. 1In the present case, at the tinme the officers set up

surveillance of the vehicle, they had no intention of arresting

Def endant nerely for having a gun in his car, since they had no way
of knowi ng whet her Hayes had a permit or was otherw se authorized to
carry a gun. Due to the high crime activity in the area of the
vehicle, well known to the officers, they had every cautious interest

in waiting for the driver of the gun-laden car to appear and to

engage himin conversation with regard to the gun. Id. |In short,
"p]olice officers enjoy the ‘liberty ( . . . possessed by every
citizen) to address questions to other persons.” United States v.

Mendenhal |, 446 U.S. 544, 553 (1980), quoting Terry, 392 U S. at 32

(Harlen, J, concurring). See also Terry, 392 U S. at 34 (Wite, J.,
concurring)("[t]here is nothing in the Constitution which prevents a
pol i ceman from addressi ng questions to anyone on the streets.").

Mor eover, inasmuch as the officers already knew that there was a gun
in the car, they were well within their rights to conduct a Terry
stop of Hayes and pat him down for weapons before questioning him

about the gun in the car. Terry, 392 U S. at 23-24. Further, upon



being directed by Oficer Proulx to stop, Hayes i medi ately reached
for his waistband. Under such facts, "it would appear to be clearly
unreasonable to deny the officer the power to take necessary neasures
to determ ne whether the person is in fact carrying a weapon and to
neutralize the threat of physical harm" |1d. at 24. The officers
did so and no nore.

CONCLUSI ON

Based on these anal yses, the Court holds that all of the
physi cal evidence seized from Hayes and his car on May 31, 2001, is

adm ssi bl e; hence, his Mdtion to Suppress [Doc. No. 28] is hereby

DENI ED

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE
Dat ed at New Haven, Connecticut this __ day of August, 2003.



